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UPDATE IN KONG YU AND KONG THOM LAND DISPUTE

Current proceedings
By way of update in this matter, on 24 April 2008 Yar Narin, President of Ratanikiri Provincial Court and the Trial Judge in this case, conducted a site visit to measure the size of the disputed land. Yar Narin assigned himself to this case earlier this year following the transfer of the previous Trial Judge to another province. Yar Narin is also one of the four Khmer judges to sit on the Supreme Chamber (the highest chamber) at the Extraordinary Chambers in the Courts of Cambodia (ECCC). 
Keat Kolney claims 450 hectares of land based on 100 purported land contracts dated August 2004. Approximately 270 hectares of land has already been cleared for her rubber plantation, and the remaining 180 hectares still contain the chamka (farms) and neak ta (spirit forest) of the Kong Yu and Kong Thom Jarai indigenous community.

CLEC and LAC lawyers’ legal arguments
CLEC and LAC lawyers have two main legal arguments against Keat Kolney’s claim of ownership. First, the Kong Yu and Kong Thom villagers are an indigenous community as defined in the Land Law 2001. The disputed lands are the lands of an indigenous community and are eligible for registration pending the implementation of a sub decree on the registration of indigenous lands. Until registration is carried out, the land remains in the protection of the State; to be managed in accordance with the traditional customs of the indigenous community under Article 23 of the Land Law. The CLEC and LAC lawyers’ interpretation of this law is that indigenous community land cannot be sold before it is registered as land of an indigenous community. This interpretation is supported by Mr. Seak Vanna, Deputy Director in Ministry of Land Management, Urban Planning and Construction and the GTZ publication Legal Issues Related to Registration of Indigenous Communities in Cambodia dated 2005. 

Second, even if it is accepted that the land of an indigenous community can be sold, the 100 land contracts relied upon by Keat Kolney are invalid. In June 2004 some of the local authorities told the villagers their land was needed for the disabled soldiers of Hun Sen and that the villagers had no legal right to the land. The villagers could agree to the transfer and receive money, or the land would be taken from them anyway. It was on this false and threatening basis that the Kong Yu villagers agreed to give a small part of their land from a small hill (dombouk) to National Road 78 (approximately 50 hectares). 
Some of the local authorities and representatives of Keat Kolney arranged for the villagers to thumb print numerous documents in Khmer which they did not understand. This may have included the 100 purported land contracts each for the transfer of a 4.5 hectare parcel of land. The villagers however thought they were giving only 50 hectares. 47 of the 100 names in these 100 land contracts come from people outside Kong Yu village (including commune officials and their wives). These 47 individuals have no legal right to transfer the community’s land. CLEC and LAC lawyers therefore argue these 100 land contracts relied upon by Keat Kolney are invalid on a number of the grounds under the Contract Decree, including duress, fraud and the lack of any real and free agreement by the villagers to transfer land. 
Evidence
Evidence has been filed in Court by both sides in this dispute, but CLEC and LAC lawyers had asked the previous Trial Judge in November 2007 to make a number of additional orders relating to further evidence. The CLEC and LAC lawyers again requested these orders by motions to the Court in January, March, April and May 2008; however the Court is yet to issue any written orders. The orders requested by the CLEC and LAC lawyers are as follows:

1. For Keat Kolney to provide to the Court the original 100 land transfers and receipt documents upon which she relies (she never provided a copy to the villagers or the Provincial and Ministry of Interior officials who investigated the case);

2. The appointment of a fingerprint expert to assess whether the fingerprints on the 100 land contracts dated 2004 match the fingerprints of the Kong Yu villagers, and to confirm whether Keat Kolney herself thumb printed an illegal land transfer backdated from 2004 to 2001 (in order to avoid the protections given to indigenous communities under the Land Law 2001);
3. For the Forestry Administration to provide aerial photographs of the disputed land which is likely to show forest cover and the farms of the indigenous people (forest cover would show the land is State public land which cannot be sold); and

4. For an injunction to stop Keat Kolney clearing any further lands until the dispute has been decided by the Court.

At a directions hearing on 6 March 2008, the Judge responded to the CLEC and LAC lawyers’ request as follows:

1. He agreed to ask Keat Kolney for the original documents. However he has made no formal order for their production and these documents have still not been submitted to the Court;

2. He does not think that fingerprint evidence is important. If CLEC and LAC lawyers insist on having it, he will first call all the villagers together to ask what documents they have and have not thumb printed. In our view this is unreasonable because villagers thumb printed these documents 4 years ago and the documents were in a language they did not understand. Additionally, some thumb prints were taken at night while the villagers were intoxicated on alcohol provided by local authorities and Keat Kolney’s representatives. 
3. He may look for the forest cover map and if it is relevant he will allow it to be admitted as evidence. However he has made no formal order for its production and this document has still not been submitted to the Court
4. He said making an injunction order makes no sense because Keat Kolney has stopped clearing the land.

Judicial comments
The Judge also made some preliminary comments about the legal aspects of the case. First, the Judge has said on a number of occasions that he is not sure whether the Kong Yu and Kong Thom villagers are an indigenous community. CLEC and LAC lawyers have asked him to read an independent culture report prepared by Dr. Meas Nee and filed in court as evidence. Dr. Meas Nee’s report concludes that Kong Yu and Kong Thom are a Jarai indigenous community. Keat Kolney has not filed any evidence in relation to this issue. The judge says he knows about indigenous issues because he says he is from the Prou ethnic minority. A judicial holding that the villagers are not an indigenous community would deny the villagers the protections for the lands of an indigenous community under the Land Law.

Second, the Judge said that forest on the disputed land will render it State land. If so, Keat Kolney may continue to use it, but the state would retain ownership and he would have no competency to make an order over State land. CLEC and LAC lawyers intend to argue that this view contradicts the provisions of the Land Law 2001: the State allows the land to be traditionally managed by an indigenous community and the State prevents the others (outsiders, including the authorities) from infringement upon the right to the land of the community. It is an offence under the Land Law to commence occupation of State land after 2001.
Finally, the exercise undertaken by Yar Narin to measure the size of the disputed land and find its boundary is not grounded in contract law. The 100 land contracts relied upon by Keat Kolney, each for 4.5 hectares of land, do not clearly state where each boundary is. The villagers have confirmed that they never agreed to sell 450 hectares of land. Due to threats from some of the local authorities, they agreed to give the community land located between the  Dombouk, a small hill and the national road number 78, approximately 50 hectares. 
On April 24, 2008, the judge conducted a site inspection and attempted to demarcate an artificial boundary around 450 hectares of land. During his site investigation however, the judge did not follow Article 62 of the Civil Procedure Code, which requires that the costs of a judge’s investigation of evidence or facts be paid in advance by a party to the dispute or other interested person. The Judge in this case made no such order requiring advance payment of investigation costs.
Case timeline
Yar Narin has indicated orally he will no longer investigate the disputed site but will release a written summons to order both parties to submit the exact size of land dispute. He has yet to issue this order. 

A date for hearing has also not yet been set by the Court.






